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Argument

Any initid attractiveness of Bdll's argument fadesin light of the broad language of *144.610.1,"
which imposss ausetax Afor the privilege of soring, using or consuming, within the date, any aticle of
tangible persond property purchased[.]0 1d (emphasis added). The tax gpplies Awith repect to the
dorage, use or consumption of any aticde of tangible persond property purchased, produced or
manufectured outsde) Missouri, once the atide has findly come to rest within Missouri or become
commingled with the generd mass of property in Missouri. 1d. The plain language of the datute indicates
thet Bdl-s purchase of the paper was subject to theusetax. Lincoln Industrial, Inc. v. Director of
Revenue, 51 SW.3d 462, 465 (Mo. banc 2001) (courts are ingructed by legidaure to take wordsin

datutein plan and ordinary sense); * 1.090, RSMio.

All gatutory references are to the Revised Statutes of Missouri (2000), unless otherwise

noted.



Apat from limiting the types of Aartidesf) to Atangilble persond property, the legidature plaosd no
regriction on the neture of the artidesthat are subject to tax. Though Bdll arguesthat cutting, printing and
binding the paper out of date, before bringing it in Sate, dlowsit to avoid Missouri use tax on the paper,
see Respondent's Bridf, p. 7, thelegidauredid nat limit the use tax to materids purchesed out of date theat
are brought into the sate in precisdy the same form. Rather, the legidature drafted broadly, applying the
use tax to Aanyd artide of tangible persondl property. *144.610.1.2

Thelegidature further Sgnded the breedth of the Satute by imposing the tax on Aany artidell thet
isApurchased, produced or manufactured,fonce the artide comesinto Missouri. 1d. Thus the Satute does
not meke adiginction between rav materids, completed materids or anything in between, as Bdl suggests
it does Respondent=s Brief, p. 7. Rather, the daute, by its plan language, applies to any atide
purchased, produced, or manufectured outsde of Missouri, thet is subsequently brought in sete for

gorage, use, or consumption, induding the paper a issue here,

2 As the Director noted in her initid brief, p. 16, Aanyi is defined in WEBSTER=S THIRD
NEW INTERNATIONAL DICTIONARY (1993) p. 97, asAl: oneindifferently out of morethentwo. .. a
one or anather . . . b: one no mater what one EVERY . .. 3a great, unmessured, or unlimited in amourt,

quantity, number, time or extent]. |0 [emphass added]



But if this Court believesthat the language of the Satute is ambiguous, then Athe ultimate guide[in
condruing such adatute] istheintent of thelegidature Lincoln, a 465, citing Spradlin v. City of
Fulton, 982 SW.2d 255, 258 (Mo. banc 1988). Bdl did not addressthe legidatures purposein eneting
the use tax: to protect Missouri Hlers agangt competition from out-of-gate sdlers, by removing any
advantage that purchasars might gain by making purchases out-of-gateB on which Missouri cannot collect

sestax. R&M Enterprises, Inc. v. Director of Revenue, 748 SW.2d 171, 172 (Mo. banc 1988).

And Bdl gained precisdy that out-of-gate purchase advantage when it purchesed the paper a
issue hereB it paid no destax to any Sate a dl. It isbeyond digpute thet had Bell purchased the paper
in Missouri, the paper would be subject to sdestax. *144.020. Had Bdl paid sdestax in aforeign
jurigdiction, Misouri has a Satutory offset provison to ensure that it does not pay twice * 32.200,
Multistate Tax Compect, Art.V.1. Further, whether the AMissouri Legidature could have taxed advertising
sdes|) Respondent's Brief, p. 8, that it has not chosen to do s is beside the point. The legidature has
chosen to tax abroad category of transactions as provided by *144.610.1.

AsBdl would haveit, then, nathing about Bel's transaction istexable B Bdl does not sl or rent
the directaries it givesthem away in fulfillment of its contractud obligationsto itsadvertisers. And charges

for printing are not ataxeble service. See * 144.010.1(10) (specifying taxable services).® The Director

3 The Director has dreedy agread to the other portion of Bdl's refund request, refunding
Missouri usetax for printing charges, plus gatutory interest, in the amount of $1,012,449.23. LF 14 (Joint

Stipulaion of Fects, & 13).



amply seeksto treet Bel in precisdy the same way thet she would treet any other entity making such a

purchesein this Sate, but Bdl's position, with which the AHC agreed, prevents her from doing so.

Bdl ds0 arguesthat the Director cannat diginguish I nter national Business Machines, Corp.

v. David, 408 SW.2d 833 (Mo. 1966), the case on which both Bell and the AHC rdly. Respondent:s
Brief, p. 7. Though the caseis disinguishable, the Director=s argument does not rise or fall on that factor.
But the Director will briefly address Bdl-sargumantsin thisregard. Bell arguesthat the hdding in the IBM

case does not depend on the rddive vadue of the materids that would be subject to use tax, compared to
the vaue of the completed machinesinto which the materids go. Respondent's Brief, pp. 7, 9. Bdl notes
part of the Courtshalding: thet it Aneed not decide) whether differences between the materids that went
into amachine and the vaue of the rentd of the machine Awould judtify separate dassification[.]@ IBM, a
835-836. But the Court went on to state, AlW]e do think these facts have some bearing on the
determingtion of the gpplicability of our usetax.f 1d. IntheBM case, the materidswere of little vaduein
reletion to the rentds of the completed machines that were ultimatdly taxed, id at 835, and the Court
ultimately hed that the machine rentals were subject to tax, not the materids that went into the mechines.
Thus to the extert thet the percant vaue of theitems a issue is gregter then minimd, in comparison to the

vaue of the completed items, the |BM decison supports the Director here B the pgper comprised nearly
half thevaue of the ydlow page tdephone directories,” in contragt to the minimd vaue of theitems at issue

inIBM.

4 Compare the disputed request for a $360,832.19 refund for the paper, LF 14 (& 14) to



Whether aArawv materids of little vauel sandard Awould be virtudly impossible to adminider,
Respondent:=s Bridf, p. 7, is probebly an oversaement, particularly in view of the only two casesthat have
come before the Court on thisissue B this casg, where the vdueis hdf, and |BM, wherethe parties did not
dispute thet the vdue was minimdl.

Bdl ds0 argues essrtidly, thet its pgper changed in form enough, like the computer components
in1BM, that it Acould not be identified as [a] separate artide] 1,0 and therefore could not be subject to the
usetax. Respondent:s Brief, p. 7, quoting IBM, a p. 836. Unfortunately, the IBM decison does not
identify the artides that went into the machines, whether wires, cords, screens, or computer housngs. But
asthe Director pointed out in her opening brief, p. 15, the peper thet Bdl purchasad here was asidertifigble
as paper a thetime of purchese asit waswhen it came into Missouri and was ddivered to the tdephone
subscribersB it had to be  Bdl-s advertisers contracted with Bell to produce a paper directory, mede with
ydlow pages Bell could not have fulfilled its contractud obligationsto its advertisers hed it insteed used
white card stock or floppy disks, any more than it could have printed on the paper and then burned it to
send smoke sgnds that conveyed the informetion.

Bdl'sarguments dso ignore the Sgnificant fact thet in theindant case, unlikein IBM, the property
in question is neither resold nor rented.  Because there is no ultimate sdle of the directories, Bdl is not
entitled to avoid tax on itsmaterid purchases In 1BM, the Court noted thet "meterids’ and "parts' were

goedificdly exempted from both sdes and use tax in thissate. 1d. at 836, citing " 144.030.2 and .3,

the agreed request for arefund for printing charges of $1,012,449.23, LF 14 (& 13).



RSMo (Supp. 1965). Thisexemption isfound in the current verson of the datutes. See * 144.030.2(2).
The exemption goplies, however, only wherethe maerids become a ™ component part” of "new persond
property,” "which new persond praperty isintended to be sold ultimatdly for find use or consumption.” 1d.
In 1BM, the computers were "resold” in this date through arentd. |d. at 837, citing " 144.020.1(8),
RSMo (Supp. 1965) (texing rentd of tangible persond property). Intheindant case, however, Bdl nether
sIsnor rentsthe directories. Ingeed, Bdl usesthe directories itsdf to fulfill obligationsto its advertisers.
For this reason, in addition to the reasons ated above, the IBM case in ingpposite here and should not
determine the gpplicability of the use tax to Bdl's paper purchases.

The Director dso arguesin her opening brief, pp. 15-17, thet IBM goesahit too far in halding that
the use tax gpplies only to Acompleted) artidles, as the insartion of the word Acompletedi is not supported
by the plain languege of the datute. Bl disagrees, pointing out thet the Court Asmply [held] ... any atide,
whether raw or completed, and whether purchased, produced, or manufactured, is not subject to the use
tax if it was never usad in this date as such.=i Respondent:=s Brief, p. 8, quoting IBM, a 836. The
Director will not resate thet portion of her opening brief here, but points out, as discussed in her brief and

above, that Bell cartainly used the paper as paper (Bell used the paper Aas such.f).”

> The AHC decison on which Bdl rdies Morton Buildings, Inc. v. Director of
Revenue, 1989 Mo.Tax LEX1S 138, No. 88-001879RZ (1989), Respondent:=s Brief, pp. 8-9, follows
IBM. Morton involvesraw meterids such aslumber, ded shedting, and nalls *4-*5, thet the Commisson
hdd Alodt] their individud identities and became a part of the manufactured product,i and thus were not

subject to usetax, *12-*13. But, unlike aboard thet is carved into a baniger, metd sheeting from which



ahingeis samped, or anal driven into apand, the ydlow paper a issue here did not lose itsidentity as
paper when it was cut, printed upon and bound, as discussed a page 7, supra.

Even gpat from didinguishing Morton on thefacts Morton glosses over the plain languege of
the use tax datute, assuming thet the datute gppliesto completed artides, rather than Aany) artidle. It goes

too far, as does IBM.



Further, Aus{ is as broadly defined asAany i discussed infootnote 1, supra. AUss) isAla the act
or practice of using something: EMPLOYMENT ... 3a the privilege or benfit of usng something... b: the
ability or power to use something...c: the legd enjoyment of property that condds in its employmert,
occupation, exercise or practice..fi WEBSTER-S THIRD NEW INTERNATIONAL DICTIONARY (1993),
p. 2523. Belsuseof the paper, as paper, initsdirectories, that it distributed about Missouri in fulfillment
of its contractud obligations falswithin the broad definition of Ause,§ and thus, within the broad languege
of the datute.

Moreover, Ausdd of the paper B or any other atide B does nat end inquiiry into gpplicaility of the
usetax, because the datute goplies not only to use, but to gorage or consumption. *144.610.1. Seealso
State ex rel. Thompson-Stearns-Roger v. Schaffner, 489 SW.2d 207, 215 (Mo. 1973) (each
word of datuteisto be given meaning, legidature not presumed to have done meaningless act). Bdll does
not address whether it ored or consumed the paper. At aminimum, it gppears that Bdl consumed the
paper in Missouri, upon digribution of the directories. AConsumefl is AL: to destroy or do away with
completdly ... 2 b: to use up: EXPEND....i WEBSTER:=S THIRD NEW INTERNATIONAL DICTIONARY
(1993), p. 490. Bel only Aused up or expended the paper onceit digtributed the paper directories, in
fulfillment of its contractud obligations

The broad language of the use tax Satute encompasses Bdll=s purchase of the paper.

Conclusion

The decison of the Adminidrative Hearing Commission should be reversed, and the Director=s

denid of Bdl-srequest for refund should be afirmed.
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Certification of Service and of Compliance with Rule 84.06(b) and (c)
The undersigned hereby oattifiesthat on this 31¥ day of May, 2002, one true and correct copy of
the foregoing brief, and one disk containing the foregoing brief, were mailed, postage prepaid, to:
Mak W. Eidmen
Ray Langenberg
Scott, Douglass & McConnico
600 Congress Ave,, Suite 1500
Audin, TX 78701-3234
The underdgned further oattifies thet the foregoing brief complies with the limitations contained in Rule
No. 84.06(b), and that the brief contains 2,185 words.
The undersgned further cattifies thet the labded disk, Smuitaneoudy filed with the hard copies of the

brief, has been scanned for viruses and is virus-free.

AlanaM. Barragan-Scott
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